INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
KHALID SHAMSUD'DIYN,

Plaintiff,
Civil Action No. AW-00-1893
Vs.

UNITED STATES,

Defendant.

MEMORANDUM OPINION

Currently pending before the Court is Defendant’ s Motion to Dismiss[11-1], or in the dternative,
for Summary Judgment [11-2]. Despite an extension granted to Plaintiff to respond, no opposition has
beenfiled. No hearing isdeemed necessary. See Loca Rule105.6. Upon consideration of thearguments
made in support of, and opposition to, the respective motions, the Court shal grant Defendant’ s Motion
to Dismiss as the Court lacks subject matter jurisdiction.

l. FACTUAL BACKGROUND?

Haintiff, Khaid Shamsuddiyn, committed a number of crimes that resulted in multiple arrests by
state policein Maryland and by federd authoritiesinthe Digtrict of Columbia. Plaintiff’ scrossjurisdictiona
activities resulted in severd transfers in custody between the state and federal authorities. His state

sentence was to be served concurrently with his federal sentence. On August 20, 1990, Petitioner was

A more detailed account of the factua and procedura history of Plaintiff’ s dispute with the
BOP can befound in ShamsudDiyn v. Story, 142 F.3d 440 avalable at 1998 WL 122155 (7th Cir.
Mar 12, 1998) (NO. 96-1686) (unpublished decision).




takeninto federd custody. Thereefter, the Federd Bureau of Prisons (BOP) caculated Plantiff’ ssentence
without giving him credit for certain times that he was in custody.

Fantiff dleges tha the BO negligently caculated his release date, leading to him being hed 671 days
beyond his proper released date on April 13, 1996. The United States seeks dismissal on a number of
grounds, including expiration of the Statute of limitations, gpplication of principles of res judicata, and
falure to state clam upon which relief can be granted.

1. DISCUSSION

A. Lega Standard

It iswell established that a motion to dismiss under Rule 12 (b)(6) of the Federa Rules of Civil
Procedure should be denied “unlessit appears beyond doubt that the plaintiff can prove no set of factsin

support of [her] dam which would entitle [her] tordief.” Conley v. Gibson, 355 U.S. 41, 45-46 (1957).

The function of amotion to dismissfor fallureto dateaclamisto test thelega sufficiency of the complaint,

and not the facts that support it. See Neitzekev. Williams, 490 U.S. 319, 326-27 (1989). In determining

whether to dismissthe complaint, this Court must view the well-pleaded materia dlegationsin alight most

favorable to the plaintiff, with the aleged facts accepted as true. See Chisolm v. TranSouth Financidl

Corp., 95 F.3d 331, 334 (4th Cir. 1996).

B. Satute of Limitations

Pantiffs complaint statesthat his proper rlease datewas April 16, 1996. Y et, hedid not filehis
Federal Tort ClamsAct (FTCA) clamwith the Regiond Counse for the North Carolinauntil July 9, 1999.
Pantiff maintansthat hiscomplaint istimely because hiscdam wasfiled with the gppropriate administretive

agency within two years of his actua release date, July 9, 1997.



“Itiswdl established thet the United States Government, as sovereign, isimmune from suit unless

it consentsto be sued.” Gould v. U.S. Dept. of Hedlth & Human Services, 905 F.2d 738, 741 (4th Cir.

1990). The FTCA providesalimited walver of the United States' sovereign immunity, subject to certain
terms and conditions prescribed by Congress. Id. “A key jurisdictiond prerequisitetofiling suit under the
FTCA involves the presentation of an adminigrative clam to the government within two years of the

incident.” Kokotisv. U.S. Postal Service, 223 F.3d 275, 278 (4th Cir. 2000). Subsection (b) of 28

U.S.C.A. 8§ 2401 provides:

(b) a[A] tort clam against the United States shall be forever barred unlessit is presented

in writing to the appropriate Federal agency within two years after such claim accrues or

unless action is begun within Sx months after the date of mailing, by certified or registered

mail, of notice of fina denid of the claim by the agency to which it was presented.
28 U.S.C. § 2401(b). “Although FTCA liahility is determined ‘in accordance with the law of the place
where the act or omission occurred,” federd law determines when aclaim accrues” Gould, 905 F.2d at
742 (quoting 28 U.S.C. 8§ 1346(b)). Here, the question centers on when did Plaintiff know or, in the

exercise of due diligence, should have known both the existence and the cause of hisdleged injury. See

United States v. Kubrick, 444 U.S. 111, 100 S.Ct. 352, 62 L.Ed.2d 259 (1979). “Once the plaintiff is

in possession of these critical facts, his cause of action accrues, and [the plaintiff has] two yearsfrom that

point to develop and present the claim to the appropriate federd agency.” Muth v. United States, 1 F.3d

246 (4th Cir. 1993). Nevertheess, some courts have gpplied a continuing tort theory to mitigate therigid

goplication of the Kubrick rule. Miller v. United States, 932 F.2d 301, 304 (4th Cir.1991); Wehrman v.

United States, 830 F.2d 1480, 1486 (8th Cir.1987); Page v. United States, 729 F.2d 818, 821-22

(D.C.Cir.1984); Hurt v. United States, 914 F.Supp. 1346 (S.D. W.Va. 1996). “When atort involves



continuing injury, the cause of action accrues, and the limitation period beginsto run, at thetime thetortious
conduct ceases.” Page, 729 F.2d a 821. Nevertheless, “[a] continuing tort sufficient to toll the statute of

limitations is occasoned by continud unlawful acts, not by continuing ill effects from an origina tort.”

Madauskas v. United States, 583 F.Supp. 349, 351 (D. Mass. 1984). Even assuming the truth of the
dlegations in the complaint, the dleged tortious conduct was the miscaculation of Plaintiff’s prison
sentence. Plaintiff’s incarceration was continuing ill effect of the dleged miscdculation. 1d.; cf. Nat'l

Advertisng Co. v. Raiegh, 947 F.2d 1158 (4th Cir. 1991); Lynchv. Army Corps of Engineers, 474

F.Supp. 545 ( D. Md. 1978). Accordingly, Plaintiff’s actua release date is not the gppropriate starting
date for accrud of the statute of limitations. Rather, Plantiff knew the existence and cause of his aleged
injury on the date he maintains was his proper release date, April 13, 1996. At that time, Plaintiff was
aware of his dleged unlawful confinement and he knew that the BOP officids caculaion of his federd
sentence caused the aleged dday in hisrdlease. On the face of the complaint, Plaintiff acknowledges that
his dlam was not filed until July 9, 1999 which it not within the two-year limitations period. Asthe clam
was not filed before expiration of the statute of limitations, the Court findsthat Plantiff has not satisfied the
jurisdictiond prerequisites of the FTCA and his complaint must be dismissed.

1. CONCLUSION

For thereasons stated above, the Court will grant Defendant’ sMotion to Dismiss[11-1] and deny
as moot Defendant’ s Motion for Summary Judgment [11-2]. An Order consstent with this Opinion will

follow.




Date Alexander Williams, J.
United States Didtrict Judge



INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
KHALID SHAMSUD'DIYN,

Plaintiff,
Civil Action No. AW-00-1893
Vs.

UNITED STATES,

Defendant.

ORDER
For the reasons stated in the accompanying Memorandum Opinion dated April 6, 2001, IT ISthis _6th
_ day of April, 2001 by the United States Digtrict Court for the Didtrict of Maryland, hereby ORDERED:
1. That Defendant’s Motion to Dismiss [11-1] BE, and the same hereby IS, GRANTED;
2. That Defendant’s Motion for Summary Judgment [11-2] BE, and the same hereby IS, DENIED
ASMOOQOT,;
3. That the above captioned case BE, and the same hereby IS, CLOSED; and

4, That the Clerk of the Court mail copies of this order to al counsel of record.

Alexander Williams, Jr.
United States Digtrict Judge



